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EXECUTIVE SUMMARY

Last November, Michigan voters approved recreational marihuana for those 2I and

over, creating the most liberal marihuana laws in the nation. Local officials are left to contend

with its many policy implications.

The enactment of the recreational marihuana law comes at a time when State and local

governments are still contending with the Medical Marihuana law, also passed as a voter

initiative in 2008. While the Medical Marihuana law required townships and other

municipalities to "opt-in" to participate in commercialization, the newly passed recreational

marihuana law requires municipalities to "opt-out." Doing nothing is not a good idea. If a city,

township or village delays in "opting-out," for example, medical marihuana licensed

establishments that also become recreational marihuana establishments may claim they are

exempt from local regulation under the "grandfather clause."

We find the new recreational marihuana law to be both unclear in parts and to a degree

inconsistent with the Medical Marihuana regulatory schema. The Act raises more questions that

even the best municipal law firms can competently answer at this point without additional

guidance from the courts, legislature and state regulators. Fortunately, the licensing of

growers, transporters, processors and retailers is at least a year away while the State provides a

regulatory framework. Most cities, townships and villages are choosing to "opt-out" for now to

see what they are buying - to determine the full policy implications of choosing whether to

participate in the commercialization,licensing and taxation of marihuana establishments.



DISCLAIMER

This paper is intended to be a general guide that should not substitute for the

individualized advice of your city, township or village attorney. We encourage you to contact

your township attorney before enacting any ordinance concerning this law.



SUMMARY

On 6 December 2078, the Michigan Regulation and Taxation of Marihuana

Act ("MRTMA" or "Recreational Marihuana Act" or "Act"\ became law after the

initiative was approved by 56% of Michigan voters.l Here is a summary:

marihuana and marihuana-infused edibles and to grow up to 12 piants for

personal consumption.

that amounts over 2.5 ounces be secured in locked containers.

accessories to persons 21 years of age and older.

growers/ processors, transporters and retailers.

businesses.

("LARA") as the agency to regulate the commercialization of marihuana

and prescribes a 6 December 201.9 deadline for the LARA to promulgate

administrative rules for the commerci ahzation of recreational marihuana.

If LARA does not meet the above deadline and begin processing

1 An initiative is a proposal to amend state statutes that is put forth by the citizens of the state through a petition
effort. The initiative process is detailed in Article 2, Section 9, of the Constitution of 1963.



applications by then, "opt-in" municipalities may set their own rules

regarding the licensing of establishments.

A. WHAT REMAINS UNLAWFUL

Operating while under the influence of marihuana or consuming

marihuana while operating a motor vehicle, aircraft, snowmobile, ORV,

motorboat, or to smoke marihuana as a passenger of the vehicle on a

public way.

Transfer marihuana or marihuana accessories to a person under age 27.

Consuming (including smoking) marihuana in a public place2 or where

prohibited by a person who owns, occupies or manages private properly.

Possessing or consuming marihuana on the grounds of any public or

private school, K-72, or in a school bus.

Possessing or consuming marihuana on the grounds of any correctional

facility.

Allowing marihuana or marihuana accessories to be displayed or be

visible from a public place without the use of binoculars, aircraft or other

opticai aids.3

Possession of even small amounts of marihuana remains unlawfui under

federal law. The United States Department of Justice has taken a non-

enforcement approach regarding the possession (of relatively smali

amounts) or use of marihuana. Nonetheless, the federal prohibition of

marihuana will still be enforced regarding commercial driver licenses,

'Unless a municipality designates an area for consumption not accessible to persons under age27.
(The festival "beer tent?")
t MCL 333.27953



possession or use on federal land, at the international borders and in

airport screening.

B. TO PREVENT COMMERCIALIZATION OF MARIHUANA WITHIN ITS
BORDERS, CITIES, TOWNSHIPS AND VILLAGES MUST'OPT OUT.'

Unlike the Medical Marihuana law, passed by voters in 2008, which requires

municipalities to " opt-in," the Recreational Marihuana Act requires municipalities to

"opt-out." A sample "opt-otJt" ordinance is attached.

The Act permits a municipality to "completely prohibit" or "limit the number

of establishments." Townships and municipalities opting to "opt-out" should do so

by an ordinance, not by a resolution.a In addition, a municipality should not rely

upon a resolution or ordinance adopted concerning the medical marihuana law or

any ordinance or resolution enacted prior to the effective date of the recreational

marihuana act, December 6,2078.

The Ordinance shouid be adopted during regular session after following the

procedures set forth in the enabling statue and the city and township's charter, if

applicable. It is not recommended that the Ordinance be adopted as an "emergency

o The Home Rule Cities Act. mandates the publication of each ordinance before it becomes operative.

MCL 117.3k.

The township enabling statute provides that the adopted ordinance or summary of the ordinance

must be pubiished in a newspaper circulating within the township within 30 days after its enactment.

The effective date of the ordinance must be stated in the ordinance - either the day after publication
or the date specified in the ordinance. If the complete text of the ordinance is not published in favor
of a non-technical summary of the ordinance, the township must designate in the publication the

location in the township where a true copy of the ordinance can be inspected or obtained. MCL
47.784. Charter Townships must follow the procedures for enactment of ordinances set forth in their

charter and the state enabling statute. il.y'.CL 42.22.



ordinance." Emergency Ordinances are typically reserved for a finite period after

the declaration of an emergency, not for procedural convenience.s

After the passing and recording of any Ordinance concerning the recreational

marihuana act, an "attested copy" should be sent to the County Clerk and LARA for

filing. As the case with all ordinances, the failure to follow procedures in the

enactment and publication of the ordinance, including compliance with Michigan's

Open Meetings Act, may render the ordinance invalid under a strict compiiance

standard.6

C. STATE PREEMPTION.

By its terms, the Act preempts any local ordinance, including zorrrrrg

ordinance that is in conflict with the Act or the rules to be promulgated under the

Act. Most municipalities are electing to take a wait and see approach by "opfrng-

out" until the administrative rules have been promulgated - to determine the full

implications of marihuana commercialization in their community. Nothing under

the Act would prohibit a township or other municipality from "opting in" at a later

date, even if it initialiy decided to "opt-out."

Even if a community has "opted oLLt," a municipality may not adopt

ordinance that restricts the transportation of marihuana through its boundaries.

t An example of an emergency ordinance would be a city-wide curfew after a period of civil unrest or

natural disaster.

'MCL 41.185; See People a Poyma,91 Mich App 238,244 (1979)

an

In



addition, if a municipaiity "opts-in," a municipality may not prohibit a marihuana

grower/ Processor or retailer from operating within a shared facility or at a iocation

shared with a licensed medical marihuanafacrirrtyJ

D. LOCAL CITIZEN REFERENDUM.

Section 6 of the Act provides that "[i]ndividuals may petition to initiate an

ordinance to provide for the number of marihuana establishments allowed within a

municipality or to completely prohibit marihuana establishments within a

municipality."a Strictly construed, citizens cannot initiate an ordinance to "spf-jt( if

the municipality chooses to "opt-out." However, given that the Act is less than a

model of clarity, it is anticipated that this provision will be the subject of litigation.

E. FOUR LEVELS OF GROWERS, PROCESSORS AND RETAILERS.

1. A iicensed "marihuana microbusiness" is allowed to cultivate, process,

' MCL 333.27956(5). Marihuana advocates may also rely on the language of $6.5 that preclude a
municipality from enacting an ordinance that prohibits a grower, processor or retailer fuom " operating
at a locqtion shared ztith s (licensed) medical msrihusnn facility. . ." This would suggest that any
municipality that has existing licensed medical marihuana facility may not "opt out" of the
recreational marihuana law. However, such an interpretation would ignore the plain language of $6.i
that unequivocally permits a municipality to "completely prohibit" any marihuana establishments
within its boundaries.
This provision could have anomalous affect upon a municipalities zoning. Suppose, for example,
that a municipalities zoning board determines that big (Class B & C) growers and processors shouid
be confined to light-industrial, agricultural or another designated area. If an existing medical
marihuana facility is located in an existing retail or office park, the municipality may be precluded
from enacting or enforcing its zoning ordinance. Marihuana advocates may also rely on the
language of $6.5 that prohibits a municipality from enacting an
" The Act further provides that "such ordinance shall be submitted to the electors in the municipality
in a number Sreater than 5% of the votes cast for governor by qualified electors in the municipality in
the last gubernatorial election."



package and sell not more than 150 plants.e

"Class A" growers are authorized to cultivate not more than 100

plants;

"Class B" growers are authorized to cultivate not more than 500 plants;

"Class C" growers are authorized to cultivate not more than 2,000

plants.

There are license restrictions on holding ownership interests in different types

of establishments. The owner of microbusiness, for example, may not hold an

interest in a grower, processors, and safety compliance or secure transporter

establishments. Similarly, owners of a safety compliance facility or secure

transporter many not hold and interest in a grower, processor, retailer or

microbusiness establishments. In additiory a person may not hold an interest in

more than five marihuana growers or more than one microbusiness. 10

F. TWO-YEAR HEAD START FOR LICENSED MEDICAL MARIHUNA
. PROVIDERS.

For the first two years of the Act, until 6 December 2020, only Michigan

residents holding a medical marihuana facility license (in any community where

permitted), rnay apply to become a recreational retailer. 11

Beginning 6 December 201.9, the LARA may begin accepting applications

e Approximately 800 ounces. The Act contains the most liberal possession limits in the nation.
'o MCL 333.279s9

" MCL 333.279s9 (6)

3.



from any applican! including out-of-state residents, "if the department determines

that additional state licenses are necessary to minimize the illegat market for

marihuana in this state, to efficiently meet the demand for marihuana, or to provide

for reasonable access to marihuana in rural areas."Iz While there appears to be an

apparent contradiction in the above two provisions, it will probably be resolved in

favor of the department receiving petitions from non-licensed medical marihuana

applicants for a year before issuing licenses to anyone.

If a township or other municipality elects to wait before opting out, the

existing licensed medical marihuana providers may invoke a "grandfather's clause"

defense of any subsequent attempts at local regulation, including zoning

regulations.

G. MUNICIPALITY AS A LANDLORD

Municipalities, like private commercial and residential landlords, may

enforce a lease provision prohibiting anyone smoking marihuana on its premises.l3

A housing commission, parks and recreation or other municipal entity may also

prohibit or otherwise regulate the consumption, cultivation, distribution, processing,

sale or display of marihuana and marihuana accessories on its property. A

landlord cannot prohibit the possession of marihuana up to 10 ounces, marihuana

" MCL 333.27959 (6)
r3 A lease provision may not prohibit a person from consuming marihuana from means other than

smoking. MCL 333. 27954(4). Regarding "consumption"



accessories for those over 27, or to "consume marihuana bv means other than

smoking."la Again, amounts over 2.5 ounces must be in locked containers.

H. MUNICIPALITY AS AN EMPLOYER

Regarding a municipalities employees, the Act provides as follows:

"This act does not require an employer to permit or accommodate conduct

otherwise allowed by this act in any workplace or on the employer's

property. This act does not prohibit an employer from disciplining an

employee for violation of a workplace drug policy or for working under the

influence of marihuana. This act does not prevent an employer from refusing

to hire, discharging, disciplining, or otherwise taking an adverse employment

action against a person with respect to hire, tenure, terms, conditions, or

privileges of employment because of that person's violation of a workplace

drug policy or because that person was working while under the influence of

marihuana.ls

An employer's drug testing policy fypically is one or more of the following:

to It is unclear whether the 10 ounce limit applies to each adult living in a residence or is an

aggregated amount per residence.

" MCL 333.27954(3)



Given the above statutory exclusiory nothing in the Act prevents an

employer, including a municipality, from fully enforcing its workplace drug policy.l6

Unemployment claims.

Braska a Challenge Marufacturing Co, 307 Mich App 340 (201,4) was a

consolidated appeal from Kent, Ingham and Macomb Counties of three former

employees who were denied unemployment benefits from violating their employers

zero tolerance drug policy by testing positive for marihuana. All three of the

claimants were issued medical marihuana cards. Relying on pertinent language of

the medical marihuana act,17 the Michigan Court of Appeals held that absence of

evidence of impairment while at work, violation of an employer's drug poiicy does

not disqualify a former employee from receiving benefits.

Unlike the medical marihuana act that contains employee protections from

disciplinary actions, the recreational marihuana act contains no such provisions.ls

Under the Michigan Unemployment Security Act, " art individual is disqualified

from receiving benefits if he or she * * * was suspended or discharged for

misconduct connected with the individual's work or for intoxication while at work."

tu 
See Caslas a WaI-Mart Stores, Inc., 695 F3d 42816tn Cir 2018). In Casias, the Court upheld the right to

discharge an employee and medical marihuana card holder for violating the company's zero-

tolerance drug policy, even though there was no evidence of impairment during work hours.
" "A quaiifl,ing patient who has been issued and possess a registry identification card is not subject to arrest,
prosecution, or penalty in any manner, or denied any right or privilege, including, but not limited to, civil
penalty or disciplinary action by a business or occupational or professional licensing board or bureau, for the
medical use of marihuana in accordance with this act." Michigan Unemployment Security Act, MCL 421 .29 et.

seq.
tt The recreational marihuana law provides that "[t]his act does not limit any privileges, rights,
immunities, or defenses of a person as provided in the Michigan medical marihuana act . . . "

333.27954 (2\.



The Unempioyment Security Act also provides that an individual may be

disqualified from benefits if "[t]he individual tests positive for a controlled

substance and lacks a valid, documented prescription" or "rf the individual refuses

without good cause to submit to the drug test." lJnder both Michigan and federal

law, marihuana remains a schedule one controlled substance.

There are approximately 300,000 registered medical marihuana users in

Michigan. In all likelihood, once the commercialization of recreational marihuana is

realized, at least a year away, the number of registered patients and caregivers will

drop precipitously. Only those "patients" under age 2\ would have an incentive to

hold a medical marihuana card. Without a medical marihuana card, employees

facing discipiine or discharge for violating an employer's workplace drug policy

may not avail themselves of the affirmative defense contained within the medical

marihuana act. re

" ln Casios, surpa, the United States Sixth Circuit held that the Michigan protections for registered

medical marihuana patients do not apply to private employers. Federai circuit decisions are not

binding on Michigan courts but are often cited as persuasive authority.

10



CITY OF

COUNTY OF
STATE OF MICHIGAN

ORDINANCE NO.

PROHIBITION OF MARIHUANA ESTABLISHMENTS

Summary: An Ordinance to completely prohibit marihuana establishments within
the boundaries of The Citv of , pursuant to Initiated Law 1 of
2018, MCL 333.27915,, et. seq., as may be amended; to provide penalties for violation
of this Ordinancel to repeal all Ordinances or parts of Ordinances in conflict
therewith; and to provide an effective date.

THE CITY OF ORDAINS:

$ 1- Purpose.

The purpose of this Ordinance is to exercise the CITY of

This Ordinance shall be known and may be cited as the

Establishments Ordinance.

completely prohibit the establishment or operation of marihuana establishments within the

corporate boundaries of the City as such facilities are defined in the Michigan Regulation and

Taxation of Marihuana Act (the "Act"), as may be amended, for the health, safety and general

welfare of its residents.

$ 2-Title.

's authority to

Prohibition of Marihuana

$ 3-Definitions

Words used herein shall be defined by Section 3 of the Initiated Law 1 of 2018, MCL 333.27953,

as may be amended.

$ 4- Prohibition of Marihuana Establishments.

Pursuant to the Act. Section 6.1. the City of completely prohibits the

establishment or operation of any and all categories of marihuana establishments within its
boundaries.

$ 5 - Violations and Penalties

l. A violation of this Ordinance is deemed to be a nuisance per se. Any person who aids or

abets another to violate this Ordinance shall be in violation of the Ordinance.

2. A violation of this Ordinance is a civil infraction punishable by a fine of not less than

$100 nor more than S500.00.



3. The foregoing civil infraction shall be in addition to the rights of the City of
to seek injunctive relief against any violator, along with any other relief in law or equity.

4. The violator shall pay all costs associated with the City enforcing this Ordinance
including but not limited to, reimbursement of hourly rate of code enforcement officer.
courl costs and actual attorney fees.

5. Each day during which any violation continues shall be deemed a separate offense.

$ 6 - Enforcement

This Ordinance shall be administered and enforced by the Ordinance Enforcement Officer of
the City, Constable, City Manager, City Attorney, or by any other person or persons
designated by the Council.

$ 7- Severability

Any provision of this Ordinance that is found invalid by a court of competent jurisdiction, it
shall not affect the application of all other provisions which shall continue in full force and
effect.

$ - 8 Publication

Publication of this Ordinance shall be made within 30 days after the passage of the
Ordinance by inserling a true copy of the Ordinance one in a newspaper circulating with the
City.

$-9EffectiveDate

This Ordinance shall take effect on
the publication of the Ordinance.

or become effective 10 days after

$ - 10.Repeal.

All Ordinances or parls of Ordinances in conflict herewith are hereby repealed.

S -11. Copies

A true copy of this Ordinance may be inspected and obtained at the Office of the City Clerk
Clerk during normal business hours.

Passed by roll call vote at a regular meeting of the
2019.

_ Yeas

_ Nays

Council on



Dated: This _ of ,2019

CITY Clerk

Coov sent to LARA on


